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“The New Advocacy”:  Dispute resolution advocacy and the emergence of the role of 
lawyer representatives in negotiation, mediation and conciliation processes 
 
By Donna Cooper* 
 
This article traces the emergence of “the new advocacy” role for lawyers, that of “dispute 
resolution advocacy”, describing the role of legal practitioners when representing clients 
in negotiation, mediation and conciliation processes. The dispute resolution models they 
may encounter and the different types of assistance that lawyers can provide to their clients 
in such contexts will be discussed. Whether “dispute resolution advocacy” falls under the 
umbrella of “non-adversarial practice” or is a separate and distinct role will also be 
explored, in light of the professional obligations of lawyer representatives, particularly the 
duty of loyalty to their clients. 
 
 
Introduction 
 
In Australia in recent times the legal system has embraced the concept of judicial 
determination being an option of last resort.
1
 It has incorporated a broad range of processes, 
such as mediation and conciliation, and court-annexed dispute resolution schemes are now 
widespread.
2
 Parties are often directed to dispute resolution before gaining access to court 
hearings
3
 and, in some areas of the law, before even being permitted to file their initial court 
applications.
4
 In addition to legislative imperatives, clients are demanding and many lawyers 
are responding to a need for the cost-effective and timely resolution of disputes.  
 
This focus in the Australian legal system on judicial determination being an option of last 
resort has meant that knowledge of dispute resolution processes and the associated 
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1
 An impetus for this in the federal justice arena was the Australian Law Reform Commission, Managing 
justice: A review of the federal civil justice system, ALRC 89(2000). See also National Alternative Dispute 
Resolution Advisory Council (NADRAC), Teaching Alternative Dispute Resolution in Australian Law Schools 
(2012) p6 
http://www.nadrac.gov.au/publications/PublicationsByDate/Pages/TeachingAlternativeDisputeResolutioninAust
ralianLawSchools.aspx 
viewed 27 May 2013. 
2
 Spencer D and Hardy S, Dispute Resolution in Australia (2
nd
 ed, Lawbook Co. 2009) Ch 9 “The State and 
Dispute Resolution”pp429-460. See also Hardy S and Rundle O, Mediation for Lawyers (CCH, 2010) Appendix 
1; NADRAC, n 1, p6. 
3
 See, for example, the provisions of the Uniform Civil Procedure Rules 1999 (Qld), Pt 4. 
4
 Federal legislation was passed requiring civil litigants to take genuine steps to resolve disputes before legal 
proceedings are instituted: see Civil Dispute Resolution Act 2011 (Cth). In family law parents are generally 
required to attend mediation prior to filing parenting proceedings, see Family Law Act 1975 (Cth), s60I, Family 
Law Rules 2004 (Cth); Sch 1. This is unless the case falls within one of the exceptions, such as issues of family 
violence or urgency, see s60I(9). 
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professional obligations of lawyers, together with the development of the requisite skills, has 
become an important part of legal practice. This is highlighted in the literature which, for 
many years, has included discussions of how lawyers can play effective roles in negotiation, 
mediation and conciliation processes.
5
 In recent times, this analysis has become more 
sophisticated in Australia with Hardy and Rundle publishing a text on the role of lawyers, 
identifying a “spectrum of contributions that lawyers can make to mediation”6 and defining in 
detail the assistance that lawyers can provide and their professional obligations at different 
stages of the process.  
 
This article will trace the emergence in the literature of the role of lawyer representatives, or 
the “new advocacy”7 in such processes and will seek to more clearly define this function. The 
question as to whether it falls within the sphere of “non-adversarial practice”8 or is a distinct 
and separate role will be explored. To assist with this investigation, the contexts in which 
lawyers represent clients in dispute resolution processes and the relevant professional 
obligations they owe to their clients will be discussed. 
 
The emergence of the lawyer’s role in mediation and conciliation processes 
The literature on the role of lawyers when representing clients in negotiation, mediation and 
conciliation processes in the United States is extensive. The importance of lawyers working 
with clients to understand their underlying interests, assess what dispute resolution process 
may be appropriate and provide support during the process have been highlighted.
9
 Bryan 
canvassed the need to consider with clients whether mediation may be appropriate, its 
advantages and disadvantages- particularly for vulnerable clients- and whether legal 
                                                          
5
 Examples of early Australian articles on this topic are Sordo B, “The Lawyer’s Role in Mediation” (1996) 7 
ADRJ 20; Vickery G, “Seven principles for successfully advising a party in mediation” (1998) The ADR 
Bulletin 82; Wade J, “Representing clients effectively at negotiation, conciliation and mediation” (2004) 
Australian Journal of Family Law 283.  
6
 Hardy and Rundle, n 2, pp143-154; Rundle O, “A spectrum of contributions that lawyers can make to 
mediation” (2009) 20 ADRJ 220. 
7
 The term the “new advocacy” is derived from Macfarlane J, The New Lawyer: How Settlement is 
Transforming the Practice of Law (UTP, 2008) Ch5. 
8
 King M et al, Non-Adversarial Justice (The Federation Press, Sydney, 2009) pp10-21. 
9
 Schneider AK, “Building a Pedagogy of Problem-Solving: Learning to Choose Among ADR Processes” 
(Spring 2000) 5 Harvard Negotiation Law Review 113.  
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representatives should attend.
10
 Legal practitioners have been encouraged to analyse the 
conflict and take a collaborative and problem-solving approach to client representation.
11
  
 
Riskin identified that lawyer representation needs to be tailored to whether the mediation 
process is facilitative or evaluative. He highlighted that lawyers should be aware that some 
mediators may move between these models in the one session.
 12
 The advantages to clients 
of being provided with realistic assessments of their cases against a rights-based framework 
in terms of likely court outcomes so they can make an “informed, fully voluntary decision 
about a mediated solution” were also identified.13  
 
In Australia much of the early literature emanated from lawyer mediators who provided 
guidance to their colleagues about the functions they could play as legal representatives. 
The lawyer’s role was first acknowledged in the context of providing advice to clients about 
dispute resolution options.
14
 Sordo suggested that legal practitioners could assess whether 
cases were suitable for mediation, prepare clients for their sessions, provide legal advice at 
all stages and draw up agreements.
15
 She highlighted the importance of lawyers examining 
the underlying interests of parties and of allowing clients to take active roles where 
possible, for example, in making opening statements.  
 
As occurred in the United States, as the further our knowledge of dispute resolution 
processes developed and they became more entrenched in the legal system, the more the 
began to analyse the role that lawyers could play at a more sophisticated level.
16
 The same 
has been the case with the professional obligations in such contexts. 
 
 
                                                          
10
 Bryan PE, “Reclaiming Professionalism: The Lawyer’s Role in Divorce Mediation” (1994) 28 Family Law 
Quarterly 177. 
11
 Using Moore’s “Sphere of Conflict” in Moore C, The Mediation Process: Practical Strategies for Resolving 
Conflict (3
rd
 ed, Jossey Bass, 2003) pp64-65; Abramson H, “Problem-Solving Advocacy in Mediations: A 
Model of Client Representation” (2005) 10 Harvard Negotiation Law Review 103. 
12
 Riskin L L., “Understanding Mediator’s Orientations, Strategies, and Techniques: A Grid for the Perplexed” 
(1996) 1 Harvard Negotiation Law Review 7. Riskin L L., “Decisionmaking in Mediation: The New Old Grid 
and The New New Grid System” (2003) 79(1) Notre Dame Law Review 1 at 15-16.  
13
 Riskin LL, “Mediation and Lawyers” (1982) 43 Ohio State Law Review 29 at 37.  
14
 See, for example, Redfern M, “Capturing the Magic- Preparation” (2004) 15 ADRJ 119; Vickery G,n 5; . 
Spencer D, “Liability of Lawyers to Advise on Alternative Dispute Resolution Options” (1998) 9 ADRJ 202 at 
299; Wade, J, “Systematic Risk Analysis for negotiations and Litigators: How to Help Clients Make Better 
Decisions” (2001) 13 Bond Law Review 462. 
15
 Sordo, n5 at 23, 25. 
16
 Boule n 6, p289; Hardy S and Rundle O, n 2, pp3, 207-242. 
 4 
 
 “Non-Adversarial Practice”  
Much of the recent Australian literature on how to educate future lawyers in this area, has 
focused on what has been termed “non-adversarial practice” and “non-adversarial justice”. 
Douglas has described the term “non-adversarial practice” as meaning “a construction of 
legal practice where non-curial options are privileged over litigation and holistic problem-
solving is encouraged.”17 King and colleagues define “non-adversarial justice” as focusing 
“on non-court resolution, including the role of tribunals and public and private 
ombudsmen.”18 They also include in this term negotiation, mediation and conciliation 
processes, plus problem-solving approaches used within courts and expound “its basic 
premises are prevention rather than post-conflict solutions, cooperation rather than conflict, 
and problem-solving rather than solely dispute resolution.”19  
 
This literature draws on the work of Menkel-Meadow, An American ADR practitioner who 
has conceptualised the lawyer as “problem-solver” engaging in “forward-thinking, 
preventative strategies” working creatively to explore problems in broader terms than only 
in relation to legal issues and remedies.
20
  It also builds upon the seminal work of a 
Canadian practitioner, Macfarlane who has written of the “new lawyer” using holistic 
problem-solving approaches and being primarily concerned with “preserving or restoring 
relationships (both among lawyers and among clients) and avoiding future harm”.21 
Macfarlane also describes the “new advocate”, framing lawyers as “conflict resolution 
advocates” who work in partnership with their clients to evaluate the conflict, consider a 
range of suitable dispute resolution options and provide appropriate advice.
22
 
 
Adapting Macfarlane’s term “conflict resolution advocates” in the context of Australian 
lawyers representing clients in negotiation, mediation and conciliation processes it is 
suggested that “dispute resolution advocacy” more clearly describes this role to lawyers.  
The question then arises as to whether “dispute resolution advocacy” can be conceptually 
viewed as falling within the sphere of “non-adversarial practice”?  
                                                          
17
 Douglas K, “The Teaching of ADR in Australian Law Schools: Promoting Non-Adversarial Practice in Law” 
(2011) 22 ADRJ at 1.  
18
 King el at, n8, Ch 1 See also Batagol B and Hyams R, “Non-Adversarial Justice and the Three 
Apprenticeships of Law” (2011) 22 ADRJ 1 at 1. 
19
 King et al, n 8, p5. See also pp102-107. 
20
 Menkel-Meadow, C, “Ethics and Professionalism in Non-Adversarial Lawyering” (1999) 27 Florida State 
University Law Review 153 at 158-159. 
21
 Boulle, n11 at 43-48. 
22
Macfarlane, n 7, Ch 5. 
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Can dispute resolution advocacy be viewed a sub-set of non-adversarial practice? 
“Non-adversarial practice” as discussed above refers to lawyers engaging in a wide range of 
dispute resolution processes besides adversarial litigation, including mediations, and taking 
a collaborative and problem-solving approach. Dispute resolution advocates represent 
clients in negotiations, mediations and conciliations. These processes may involve 
integrative
23
 or distributive negotiations
24
 or a combination of models. As Macfarlane 
acknowledges, dispute resolution advocates need an understanding of both approaches so 
they can seek to encourage integrative methods, but can also move between both models, if 
required.
25
   
 
If mediation processes are involved, they may include facilitative, transformative, settlement, 
evaluative models or an amalgamation.
26
 In practice lawyers are often involved in evaluative 
mediations
27
where distributive bargaining may be utlised and legal representatives make the 
opening statements.
28
 This is not just in the commercial sector, but in many areas of law, 
particularly where mediators and conciliators have legal backgrounds.
29
 Conciliation is often 
an advisory model, using distributive bargaining.
30
 In both evaluative mediations and 
conciliations facilitators act as expert “evaluators”, offering views about appropriate 
settlement outcomes within the “boundaries of resolution”31 assessed against a right’s based 
framework.  
 
Macfarlane has criticised a purely adversarial rights-based strategy, highlighting the 
shortfalls of what she describes as the “zealous adversarial advocate”32 and encourages 
                                                          
23
 In this article “integrative negotiations” is an umbrella term which can be used to describe interest-based 
negotiations and the use of trade-offs and concessions, also known as “logrolling”: see Lewicki R.J et al, 
negotiation (6
th
 ed, McGraw Hill Irwin, 2010), Ch 3. 
24
 Lewicki, n 23: Ch 2. 
25
 Macfarlane , n 7, pp112-113. 
26
 Boulle , n 6, pp43-48. 
27
 Douglas K, “The importance of understanding different generations of ADR practice for legal education” 
(2012) 23 ADRJ 157; Cavanagh P, “What the Commercial Sector Wants Mediators to Do: The Disconnect 
between Mediation Theory and Practice” (Paper Presented at Queensland Law Society, ADR Conference, 24 
September 2009); Della Noce D, “Evaluative Mediation: In Search of Practice Competiences” (2009) 27 (2) 
Conflict Resolution Quarterly 193 at 195. 
28
 Sourdin T and Balvin N, “Mediation styles and their impact: lesson from the Supreme and county Courts of 
Victoria Research Project” (2009) ADRJ 142 at 144. 
29
 Cooper D and Brandon M, “How can family lawyers effectively represent their clients in mediation and 
conciliation processes? (2007) 21 AJFL 288. 
30
 See for example a description of the conciliation process used in family courts in Cooper D et al, ‘Dispute 
resolution advocacy in the context of conciliation conferences in financial matters’ (2010) 24 (1) AJFL 72. 
31
 Cooper and Brandon, n 29 at 294; see also Sourdin and Balvin, n28 at 146. 
32
 Macfarlane , n 7, p109. 
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legal practitioners to take a collaborative, interest-based approach where non-legal options 
and more creative solutions are considered. However, she acknowledged: 
Conflict resolution advocacy regards rights-based strategies as important and useful but 
rarely exclusive tools for engaging in conflict and seeking solutions.
33
 
 
In the analysis up to this point, “dispute resolution advocacy” could be said to fall within 
the domain of “non-adversarial practice” provided that the latter term can be defined to 
include lawyers engaging in practices which include distributive bargaining and 
representing clients in evaluative mediations. Macfarlane certainly envisages this as the 
case.  
 
The question then becomes: can lawyers be described as being engaged in “non-adversarial 
practice” when representing clients in negotiation, mediation and conciliation processes? 
“Adversarial” has been defined in terms of  
A type of legal system found in most common law jurisdictions, characterised by opposing 
parties having the responsibility for deciding what the issues are and how the case is to be 
presented.
34
 
 
Since dispute resolution advocates representing clients in negotiations, mediations and 
conciliations are engaged in processes occurring outside of court, at this stage of the 
analysis they could be considered to be engaged in “non-adversarial practice”.  
 
In the next section the dispute resolution advocacy role of lawyers will be further defined 
by exploring the professional obligations of lawyers in such contexts. Whether such 
obligations are consistent with lawyers engaging in “non-adversarial practice” will also be 
considered.
 
 
 
The Professional Obligations of Lawyers as Dispute Resolution Advocates 
There are several key obligations that lawyers owe to their clients when representing them in 
negotiations, mediations and conciliations, the following are those most relevant to the 
current discussion.
35
 
 
 
                                                          
33
 Macfarlane, n 2 at 109. 
34
 Oxford Australian Law Dictionary (Oxford University Press, 2010) at 21. 
35
 Other relevant obligations not discussed in this section are set out in: Hardy and Rundle, n 2, Ch 7. 
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The Duty to Consider Settlement 
Wolski asserted that lawyers owe a duty to their clients to consider settlement.
36
 This is 
supported by the Law Council of Australia’s Model Rules of Professional Conduct and 
Practice that state that: 
A practitioner must where appropriate inform the client about the reasonably 
available alternatives to fully contested adjudication of the case unless the 
practitioner believes on reasonable grounds that the client already has such 
an understanding of those alternatives as to permit the client to make 
decisions about the client's best interests in relation to the litigation.
37
 
 
These model rules are not binding on legal practitioners,
38
 but there are mirror provisions 
contained in professional conduct rules throughout Australia that are binding and 
enforceable.
39
 Duties of lawyers to encourage clients to consider settlement are also 
contained in legislative obligations in most areas of Australian law.
40
  It is this duty that 
imposes an onus on lawyers to work with clients to ascertain the most appropriate dispute 
resolution processes for their dispute and to advise them of the advantages and disadvantages 
of these alternatives. There may be particular reasons why in some cases court proceedings 
must be preferred- for example, where the other client is not prepared to make full disclosure 
of essential information or where there is extreme urgency and the case will be prejudiced by 
any delay. 
 
The Duty of Loyalty to the Client 
Perhaps the obligation most relevant to this discussion is that legal practitioners owe a duty of 
loyalty to their clients and must act in their client’s best interests and to advance their cases.41 
The Law Council of Australia’s Model Rules of Professional Conduct and Practice state that: 
A practitioner must seek to advance and protect the client's interests to the best of the 
practitioner's skill and diligence….42 
                                                          
36
 Wolski B, Skills, Ethics and Values for Legal Practice (Lawbook Co., 2009) pp 71, 77, see also Law Council 
of Australia, Guidelines for Lawyers in Mediations (August 2011) 
http://www1.lawcouncil.asn.au/lawcouncil/images/LCA-PDF/a-z-docs/MediationGuidelines.pdf 
37
 See Law Council of Australia, Model Rules of Professional Conduct and Practice (March 2002) r 12.3 
http://www.lawcouncil.asn.au/shadomx/apps/fms/fmsdownload.cfm?file_uuid=01EC79F6-1C23-CACD-2252-
D298393FBFA0&siteName=lca 
38
 Wolski, n 36, pp622-624. 
39
 For example Law Institute Victoria, Professional Conduct and Practice Rules 2005 (Vic), r 12.3; Law Society 
of New South Wales, Revised Professional Conduct and Practice Rules 1995 (NSW), r A.17A; Queensland 
Law Society Legal Profession (Solicitors) Rule 2007 (Qld), r12.3 For other professional conduct rules that 
mirror this provision see Wolski, n36 at 77. 
40
 For example Family Law Rules 2004 (Cth), r 1.08; Civil Dispute Resolution Act 2011 (Cth).  See also Hardy 
and Rundle, n 2, pp211-215. 
41
 Hardy and Rundle, n 2, p 216. 
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This notion of acting in the client’s best interests was described by Moynihan J in Legal 
Services Commissioner v Baker: 
The lawyer should put the client’s interest first and treat the client fairly and in good faith, 
giving due regard to a client’s position of dependence upon the practitioner….43 
 
This obligation remains relevant in dispute resolution settings outside of court.
44
 As 
Macfarlane states, “There is no lessening of the lawyer’s responsibility to achieve the best 
possible outcomes for his client in client resolution advocacy.”45  
 
It is this duty that must be at the forefront of dispute resolution advocates’ minds. Although 
trained as to the advantages of integrative negotiation and collaborative and problem-solving 
approaches, legal practitioners must ensure that their clients achieve the best possible 
outcomes, subject to following their instructions.  Macfarlane describes this in terms of, “the 
goal of the conflict resolution advocate is to persuade the other side to settle - on her clients’ 
best possible terms.”46 
 
Dispute resolution advocates will to some extent always be “adversaries” because lawyers on 
opposite sides of legal cases have obligations to remain loyal to and promote the interests of 
their clients. As a commercial litigator has explained: 
I see a completely different form of adversary process. You can call it a mediation because 
we’re working together to come up with a deal, but we’re still adversaries- I’m still trying to 
get the best possible deal that I can.”47 
 
A distinction can be drawn, however, between lawyers as “adversaries” acting in their 
clients’ best interests and lawyers behaving in an adversarial manner that some might argue is 
more appropriate in a courtroom. The latter is not suitable conduct for dispute resolution 
advocates, for example, antagonistic questioning of a client imitating cross-examination. 
                                                                                                                                                                                    
42
 Law Council of Australia, Model Rules of Professional Conduct and Practice, n 37, r 12.1.  This provision is 
replicated in various state codes of conduct. 
43
Legal Services Commissioner v Baker [2005] LPT 002, [22]-[24] cited in Corones S, Stobbs N and Thomas 
M, Professional Responsibility and Legal Ethics in Queensland (Lawbook Co., 2008) p 57. 
44
 Gutman J, Fisher T and Martens E, “Why Teach Alternative Dispute Resolution to Law Students? Part One: 
Past and Current Practices and Some Unanswered Questions (2006) 16 Legal Education Review 125 at 127. 
45
 Macfarlane J, “The Evolution of the New Lawyer: How Lawyers are Reshaping the Practice of Law” (2008) 
61 Journal of Dispute Resolution 61 at 66. 
46
 Macfarlane , n 7, p110. 
47
 Macfarlane J, “Culture Change? A Tale of Two Cities and Mandatory Court-Connected Mediation” (2002) 
Journal of Dispute Resolution 241 at 256. 
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Macfarlane certainly envisages that lawyers as “conflict resolution advocates” fall within a 
non-adversarial practice framework.
48
 Following this approach, at this stage of the 
investigation, dispute resolution advocacy can continue to be described as falling within the 
realm of “non-adversarial practice”. 
 
The Duty of Competence and Diligence 
In recent times, specific guidelines have been developed for dispute resolution advocates that 
fall within the general duty of competence and diligence.
49
 The Law Council of Australia has 
produced Guidelines for Lawyers in Mediations which are not binding and state that “It is not 
intended that that the guidelines derogate in any way from the usual obligations imposed on 
lawyers by law or any ethical rules, professional conduct rules or standards”.50 In relation to 
the role that lawyers should play in mediation, they provide: 
 
Mediation is not an adversarial process to determine who is right and who is wrong. 
Mediation should be approached as a problem-solving exercise. A lawyer’s role is to help 
clients to best present their case and assist clients and the mediator by giving practical and 
legal advice and support….The skills required for a successful mediation are different to 
those desirable in advocacy. It is not the other lawyer or mediator that needs to be 
convinced; it is the client on the other side of the table. A lawyer who adopts a persuasive 
rather than adversarial or aggressive approach, and acknowledges the concerns of the other 
side, is more likely to contribute to a better result.
51
 
 
It is interesting to note that similar guidelines in New South Wales espouse this same 
language and provide that the role of legal practitioners in mediation is: 
To participate in a non-adversarial manner. Legal representatives are not present at 
mediation as advocates, or for the purpose of participating in an adversarial court room style 
contest with each other…52  
 
It is argued that neither provision is completely accurate when stating that lawyers are not 
present at mediation as “advocates”. Rather, it is suggested that lawyers should not take on 
the role of aggressive adversarial advocates, however, it is fitting for them to act as assertive 
dispute resolution advocates or as Macfarlane has termed them, “conflict resolution 
advocates”.53 The reference to participating in a non-adversarial manner highlights that the 
                                                          
48
 Macfarlane, n  7,pp117-120. 
49
 Hardy and Rundle, n 4 at 210-211. 
50
 Law Council of Australia, Guidelines for Lawyers in Mediations, n 36, p2;see also Wolski, n 36, pp623-624.  
51
 Council of Australia, Guidelines for Lawyers in Mediations, n 36 at [6] – [6.1]. 
52
 The Law Society of New South Wales, Mediation and Evaluation Information Kit (2008) at [2.3] 
http://www.lawsociety.com.au/idc/groups/public/documents/internetcontent/026438.pdf  
53
 Macfarlane, n 7 , p109. 
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use of extreme positional bargaining or aggressive and hostile behavior towards the opposing 
lawyer or client is inappropriate in mediation settings. 
 
The Duty to Give Legal Advice 
The advantage of clients having legal representation during mediation and conciliation 
processes is that they have the benefit of legal advice before, during and after the process.
54
  
Lawyers can reality-test offers and counter-offers with clients and ensure they are aware of 
the pros and cons of any proposed settlements. They can advise as to how negotiation offers 
compare with likely court outcomes and weigh up the benefits of early settlement as opposed 
to paying the legal fees required to reach judicial decisions.  
 
Wolski has highlighted that this involves providing the client with information and advice to:  
 
enable the client to make informed decisions about what is, and what is not, in the client’s 
best interests by advising the client of the relevant law, the issues in the case, the client’s 
possible rights and obligations, the options available to the client and the likely consequences 
of those options.
55
 
 
In this context, lawyers must be careful not to unduly coerce their clients to settle.  However, 
it has been held that advice to accept a settlement “is not negligent merely because a court 
subsequently considers that a more favourable outcome would or might have been obtained if 
the original dispute had been litigated to judgment (or a more favourable compromise would 
or might have become available later).”56 
 
The Duty to Follow the Client’s Instructions 
The final relevant obligation is the duty to follow the client’s instructions. This duty can 
conflict with lawyers taking collaborative and problem-solving approaches if clients have not 
been educated in these strategies. Lawyers must coach their clients as to how to engage in 
integrative negotiations. Legal practitioners are bound to follow their clients’ instructions57 
and this can cause difficult issues in dispute resolution when lawyers may perceive their 
clients have unrealistic expectations and are seeking improbable settlements. 
 
                                                          
54
 Cooper and Brandon, n 29 at 294-308; see also Hardy and Rundle, n 2, pp 213-216. 
55
 Wolski, n36, p75, citing Law Council of Australia, Model Rules of Professional Conduct and Practice , n37, r 
12.2 and the mirror professional conduct provisions around Australia. 
56
 Fitzgerald JA in Studer and Boettcher [2000] NSWCA 263 at [62]. 
57
 This is subject to the duty of a lawyer to the administration of justice, see Hardy and Rundle, n 2, pp218-220; 
Gutman et al, n 44 at 127.  
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“The New Advocate 
There are many examples of where lawyers will need to “advocate” for their clients in 
dispute resolution settings. In court-connected conciliation processes, lawyers often put 
forward positional offers, particularly where financial issues are concerned, and provide the 
relevant facts in support. Conciliators form views about appropriate ranges for settlement, 
based on this information. This is because legal negotiations generally take place in “the 
shadow of the law”.58 If settlement is not achieved, conciliators may have to make 
recommendations for procedural orders, such as for the filing of further documents. If Party 
A is alleging that full discovery has not been made and Party B is withholding information, 
Party A, via his or her lawyer, will need to convince the conciliator that orders are required 
for the discovery of further documents, which may be crucial to a fair determination of the 
case.
59
 
Even in facilitative mediation processes where integrative negotiations are being employed, 
lawyers cannot always act “cooperatively” because they have overarching obligations to act 
in their client’s best interests. Although the general aim of mediation is “to reach an 
agreement which accommodates the interests and needs of all the disputants”,60 this will not 
always be possible. In some cases an offer that accommodates the needs of one party may not 
meet the needs of the other client. An example is a family law scenario where both parents 
want the child to live with them for the majority of the time. On this particular issue, one 
parent will be a “winner” and one a “loser”, even if the parents agree to a half-time 
arrangement because this was not the outcome that either party was seeking. Also a half-time 
arrangement, although a “compromise” in terms of interest-based negotiations, may not be in 
the best interests of the child.
61
 
 
Wolski makes this point when stating that: 
However, it is not possible to rule out competitive negotiation and lawyer dominance in 
mediation… and there is no absolute prohibition on lawyers acting competitively (rather than 
cooperatively) in mediation…The primary obligation on legal representatives (aside from 
their duty to the court) is to further the interests of their clients. Sometimes a client’s interests 
will be best furthered by an adversarial advocacy approach, just as might be the case in 
                                                          
58
 The term “shadow of the law” originated in  Mnookin R and Kornhauser L, “Bargaining in the Shadow of the 
Law: The Case of Divorce” (1979) 88 Yale Law Journal 950.  For a discussion of this concept, in the context of 
negotiation and mediation, see Wade, J, “Forever Bargaining in the Shadow of the Law – Who sells solid 
shadows? (Who advises what, how and when?)” (1998) 12 Australian Journal of Family Law 1 at 
19. 
59
 See for example a description of the conciliation process used in family courts in Cooper et al, n30. 
60
 Law Council of Australia, Guidelines for Lawyers in Mediations , n36 at [6]. 
61
 Harland A et al, Family Law Principles (Lawbook Co., 2011) at Ch 11. 
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negotiation…An adversarial approach is all the more suitable in settlement and evaluative 
models of mediation.
62
 
 
It is suggested that even an adversarial advocacy approach can fall within the realm of “non-
adversarial practice” if one includes lawyer engagement in dispute resolution processes that 
occur outside court if necessary to protect the client’s best interests. 
 
This is not to say that aggressive adversarial behaviour or as Macfarlane terms “zealous 
advocacy” should be promoted.63 An understanding of and an ability to implement integrative 
negotiation strategies and collaborative behaviour forms the core knowledge and skills of an 
effective dispute resolution advocate.
64
 However, the role is a complex one and must be 
flexible and responsive to the particular situation at hand.
65
 In practice, not all lawyers are 
trained in integrative negotiation and not all choose to implement this model. In some cases, 
legal practitioners may find themselves with opponents who are acting in aggressive and 
positional manners. In such instances they may have to counter such tactics themselves with 
assertive or positional negotiation. Further, not all clients genuinely want to take a 
collaborative approach and might be using a process such as mediation as a delaying tactic or 
“fishing” expedition.66 Although lawyers should not assist clients to use dispute resolution for 
such adverse means,
 
they will need to be able to identify such tactics, learn how to respond to 
them and educate their clients on the benefits of taking a more collaborative approach. 
 
 
Conclusion: The Dual Challenges 
The dispute resolution advocacy role of lawyers is an important one, particularly because the 
majority of legal disputes settle before reaching an adjudicated decision.  The “new lawyer” 
and, in particular, the “new advocate” is spending the majority of the working week acting 
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for clients in dispute resolution processes outside of court- that is, in “non-adversarial” 
settings.
67
   
The analysis in this article has demonstrated that “dispute resolution advocacy” can be 
categorised as a subset of non-adversarial practice.  Dispute resolution advocates will to some 
extent remain adversaries and at times might have to advocate for their clients when seeking 
to obtain the “best possible deal”.  They are, however, still engaged in non-adversarial 
processes in terms of dispute resolution as distinct from adversarial court proceedings.  
Lawyer representatives acting in negotiation, mediation and conciliations should not engage 
in aggressive “adversarial” behaviour that belongs in a court environment, such as 
antagonistic questioning or extreme positional bargaining. 
The challenge for lawyers is, as Macfarlane has argued, to become accustomed to wearing 
“two hats” and be competent and efficient both when representing clients in judicial settings 
as “court advocates” and when acting for clients outside of court as “dispute resolution 
advocates”.  It is suggested that in both settings they can engage in “client-centred practice” 
68
take a problem-solving and holistic approach, identify the clients’ underlying interests and 
analyse the conflict. In each context they should identify the issues, formulate a dispute 
resolution strategy and look for legal and non-legal solutions. When engaged in both forums, 
lawyers can be settlement-focused, seeking to resolve their clients’ cases as quickly and cost-
effectively as possible, while keeping conflict to a minimum.  
There is a challenge for law schools in training future lawyers to be competent not just in 
“non-adversarial practice” but also in the specifics of “dispute resolution advocacy”. Ideally 
law students would be introduced to non-adversarial practice at an early stage in their studies 
and then given the opportunity to learn higher level knowledge and skills in “dispute 
resolution advocacy” at the end of their degree just before they enter the workplace. Future 
lawyers need to be educated about a range of models, including distributive negotiation, 
evaluative mediation and conciliation processes. In addition, knowledge of their professional 
obligations and the skills to balance these duties is essential so that future dispute resolution 
advocates will abide by the duty of loyalty and “seek to advance and protect their client's 
interests”, whether representing them inside or outside of court. 
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